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Court of Appeals of the District of | Columbia 

i 

_ I 

No. 5741. | 

Frederick Stohlman, Collector, &c., Apjpellant, 

vs. I 

National Savings and Trust Company, Trustee. 

— 1 

I 

a Supreme Court of the District of Colombia. 

Equity. No. 53898. 

Frederick Stohlman, Collector of the Estat^ of Mildred 
McLean Dewey, Deceased, Petitioner, 

vs. 

National Savings and Trust Company, Trustee, Defendant. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cou jt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the albove-entitled 
cause, to wit: 

1 Bill. 

Filed January 14,1932. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 53898. 

Frederick Stohlman, Collector of the Estatd of Mildred 
McLean Dewey, Deceased, Petitioner, 

vs. 

National Savings and Trust Company, Trusted, Defendant. 

i 

The petitioner, Frederick Stohlman, respectfully repre¬ 
sents to this Honorable Court as follows: 


1—5741a 



Z FREDERICK STOHLMAX, COLLECTOR, ETC., VS. 

1. That he is a duly appointed and qualified Collector 
of the Estate of Mildred McLean Dewey, and as such brings 
this action. 

2. That the defendant, National Savings and Trust Com¬ 
pany, trustee, a duly organized banking corporation doing 
business in the District of Columbia, is sued in its own right 
as hereinafter more fully set forth. 

3. That on to-wit the first day of April, 1931, the National 
Savings and Trust Company and Frederick Stohlman were 
appointed by decree of this Honorable Court as Collectors 
of the Estate of Mildred McLean Dewey; that the said Col¬ 
lectors have duly qualified. 

4. That as said Collectors they have taken charge of 
premises 1601 K Street, Northwest, Washington, D. C., the 
real estate involved herein, and all the household goods, and 
effects of the said Mildred McLean Dewey contained in said 
premises, as well as personal property of the deceased found 
in the safe deposit boxes at the Union Trust Company and 
the National Savings and Trust Company and have caused 

the same to be inventoried and appraised by the ap- 
2 praisers of this Honorable Court. 

5. That the Collectors were advised that the Na¬ 
tional Savings and Trust Company had possession of the 
bulk of the personal estate consisting of Two Hundred 
Seventy-two Thousand, Three Hundred Eighty Dollars and 
Sixty Cents ($272,380.60) in bonds, Two Hundred Fifty- 
four Thousand, Fifty-six Dollars and Thirty-nine Cents 
($254,056.39) in stocks, Seventy-one Thousand, Four Hun¬ 
dred ($71,406.00) Dollars in real estate notes and Nine 
Thousand, Four Hundred and Forty-eight Dollars and Six¬ 
teen Cents ($9,448.16) in cash, as alleged in the petition for 
the probate of the Will and Letters Testamentary filed 
herein by the National Savings and Trust Company and 
Alvin Untermyer; that said Trust Company delivered to the 
Collectors Two Thousand, Eight Hundred and Twelve Dol¬ 
lars and Sixty-five Cents ($2,812.65), the amount in a check¬ 
ing account to the credit of Mildred McLean Dewey, and 
the said Trust Company further advised the Collectors that 
the aforementioned securities were conveyed by the said 
Mildred McLean Dewey to the National Savings and Trust 
Company, as trustees under a certain Deed in Trust, dated 
the 30th day of June, 1926, certain portions of the accumu¬ 
lated dividends and interest from the said securities con¬ 
veyed had been reinvested in real estate notes in the amount 



NATIONAL SAVINGS AND TRUST COMPANY. 3 

I 

| 

of Twenty-nine Thousand, Four Hundred ($2^,400.00) Dol¬ 
lars, and the balance of said accumulation ampunted to Six 
Thousand, Six Hundred and Thirty-five Dollars and Fifty- 
one Cents ($6,635.51); that the said Deed in Trust finally 
ceased and determined upon the death of the! said Mildred 
McLean Dewey, when the said trustee was to pay over the 
entire trust fund to the executors or administrators of the 
said Mildred McLean Dewey, a copy of said Deed in Trust 
is hereto annexed marked Exhibit “A”, and prayed to be 
read and taken as a part hereof. 

6. That on to-wit the 27th day of April, 1931, Fred- 
3 erick Stohlman, Collector, made formal demand upon 
the National Savings and Trust Company to deliver 
over to the Collectors the entire personal estate of Mildred 
McLean Dewey, a copy of said letter is attached hereto 
marked Exhibit “B”, and prayed to be read and taken as a 
part hereof; that the said National Savings and Trust Com¬ 
pany advised the said Frederick Stohlman, |Collector, by 
letter dated the 1st day of May, 1931, of its refusal to com¬ 
ply with the demand of the said Collector, a copy of said 
letter is hereto annexed marked Exhibit “C” F and prayed 
to be read and taken as a part hereof. 

7. That the said Frederick Stohlman, co-collector, avers 
that bv the terms of said Deed in Trust said trust ceased and 

m i 

determined upon the death of the said Mildred McLean 
Dewey and said fund immediately became an! asset of the 
estate of Mildred McLean Dewey and payable ^o her execu¬ 
tors or administrators; that the Collectors of s^id estate are 
directed to discharge pendente lite the duties of an adminis¬ 
trator ; that it is their duty as Collectors to collect the goods, 
chattels and personal estate of the deceased, including the 
debts, and to cause the same to be appraised and to return 
an inventory thereof as an administrator is required to do; 
that his powers are those in general of a tempbrary admin¬ 
istrator ; that it is his duty to collect and gatheii in all assets 
of the estate whether payable to the estate or jto the execu¬ 
tors or to the administrators. 

8. That therefore this petitioner avers that the said 
securities are the assets of the estate of the Said Mildred 
McLean Dewey, deceased, and as such should jbe delivered 
to the Collectors of her estate and he accordingly requests 
that a rule be issued against the National pavings and 
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Trust Company, as trustee, to show cause why said securi¬ 
ties should not be delivered forthwith to the said Col¬ 
lectors. 

4 9. That the petitioner herein applied to and was 
granted by the Probate Court a rule to show cause 

against the said National Savings and Trust Company to 
show cause why said securities should not be delivered 
forthwith to the said Collectors; that said Court was of the 
opinion that it had no jurisdiction since the said National 
Savings and Trust Company in its answer set up a claim 
of title. 

Wherefore, the premises considered, this petitioner 
prays: 

1. That a rule may issue against the National Savings 
and Trust Company, trustee, requiring it to answer the 
exigencies of this Bill and to show why it should not deliver 
forthwith to the Collectors of the estate of Mildred McLean 
Dewey all securities belonging to said estate and particu¬ 
larly those referred to in said Bill, which it alleges it is 
holding as trustee under the Deed in Trust of June 30, 
1926. 

2. That such other and further relief may be granted as 
the nature of the case may require and to the Court may 
seem just and proper. 

FREDERICK STOHLMAN, 

Co-collector of the Estate 
of Mildred McLean Dewey. 

District of Columbia, ss: 

That I, Frederick Stohlman, co-collector of the estate of 
Mildred McLean Dewey, being on oath duly sworn do de¬ 
pose and say that I have read the aforegoing bill by me 
subscribed and know the contents thereof; that the matters 
and facts therein contained of my knowledge are true and 
those stated upon information and belief, I believe to be 
true. 

FREDERICK STOHLMAN. 

5 Subscribed and sworn to before me this 14th dav 
of January, 1932. 

FRANK E. CUNNINGHAM, * 

Clerk. 

By H. B. DERTZBAUGH, 

Asst. Clerk. 



I 


NATIONAL SAVINGS AND TRUST COMPANY. 5 

(Exhibit “A”.) 

This agreement, made at the City of Washington, in the 
District of Columbia, this 30th day of June, 11926, by and 
between Mildred McLean Dewey, of the City of Washing¬ 
ton, in the District of Columbia, party of the first part, 
hereinafter called the “Grantor”, and the National Sav¬ 
ings and Trust Company, a corporation duly organized and 
existing under and by virtue of the laws in force in the Dis¬ 
trict of Columbia, party of the second part,, hereinafter 
called the “Trustee”, witnesseth: 

Whereas the Grantor desires to establish irrevocably a 
certain fund, to be held in trust by the Trustee, upon the 
terms and conditions hereinafter set forth, *and for the 
uses and purposes hereinafter referred to, ancj the Trustee 
is willing to undertake the said trust: 

Now, therefore, this agreement witnesseth, that the 
Grantor hereby assigns, transfers and delivers unto the 
Trustee the securities and cash described in Schedule “A” 
hereto attached and made part hereof, the receipt of which 
said securities and cash, for the purposes of thi$ agreement, 
the Trustee hereby acknowledges; and, in consideration 
thereof, the Trustee hereby agrees with the Grantor that it, 
the Trustee, shall and will hold said securities and cash, 
(and any other property which the Grantor mhy hereafter 
add thereto, and the Trustee accept hereunder), 
6 and all proceeds and reinvestments thereof, in and 
upon the following trusts and none other, that is to 

say: 

The Trustee shall hold said securities and c^sh, and any 
other property which may be added thereto by l[he Grantor, 
as aforesaid, with full discretionary powers of manage¬ 
ment, of sale and resale, of investment and reinvestment, 
and shall keep the same invested, collect all revenue and 
income arising therefrom, and, after paying all such costs, 
charges and expenses as it may deem necessary or proper 
in the administration of this trust, shall pay over or apply, 
for the benefit of the Grantor, so much of the net income 
arising therefrom, as, in the exercise of its discretion, it 
shall deem necessary and proper, it being understood and 
agreed that all surplus accumulations of net income shall 
be invested by the Trustee. 
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Upon the death of the Grantor, this trust shall finally 
cease and determine, and the Trustee shall thereupon 
transfer, assign and pay over the entire trust fund then 
remaining in its hands, together with all undistributed ac¬ 
cumulations of net income, less only its proper charges and 
expenses, unto the executors or administrators of the 
Grantor, as the case may be, fully discharged from the 
operation of this trust. 

The trustee is hereby authorized to retain any and all of 
the securities described in the aforesaid Schedule “A”, in 
their present form, without any liability for any loss or 
decrease in the value of such securities so retained as 
herein authorized. 

No purchaser from the Trustee of any property at any 
time forming part of the trust fund shall be under any obli¬ 
gation to see to the application of the purchase money. 

The Trustee is hereby authorized to make all tax returns 
which may be required of it from time to time under any 
law of the United States, or any law in force in the District 
of Columbia, and to pay, out of the funds held by it 

7 hereunder, any taxes which may be or become due 
from it as Trustee. It is distinctlv understood and 

agreed that, in its discretion, the Trustee may pay taxes 
out of the corpus or principal of the trust fund. 

It is further understood and agreed that the Trustee shall 
render to the Grantor monthly accounts of its operation of 
the Trust Fund. 

The Trustee shall be entitled to have and retain, as com¬ 
pensation for its services, a commission of two (2) per 
centum upon all income collected by it hereunder, but shall 
not be entitled to any commission upon the principal or 
corpus of the trust estate. 

It is hereby understood and agreed that this instrument, 
which is made and executed, in its entirety, in the District 
of Columbia, is made and is to be construed and carried out 
under and in the light of the laws in force therein. 

In witness whereof the Grantor has hereunto set her 
hand and affixed her seal, and the Trustee has caused its 
corporate name to be hereunto subscribed by its President 
and its corporate seal to be hereunto affixed and attested by 
its Secretary, all in duplicate, the day and year first here¬ 
inbefore written: 

MILDRED McLEAN DEWEY, [seal.] 

Grantor. 



NATIONAL SAVINGS AND TRUST COMPANY. 

In the presence of: 

C. COMPSON. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

[seal of company.] Trustee, 

By WILLIAM D. HOOVER, j 

President. 

Attest: 

E. PERCIVAL WILSON, 

Secretary. 

B. B. 


(Exhibit “B.”) 


Letter from Frederick Stohlman to National Savings and 

Trust Company. 

Apri} 27, 1931. 

National Savings and Trust Company, 

15th and New York Avenue, 

Washington, D. C. 

Gentlemen : 

Your Company and I have been recently appointed by the 

Supreme Court of the District of Columbia collectors of the 

Estate of Mildred McLean Dewev in Administration Cause 

* 

No. 41604. As you well know, under the law ii is the cuty 
of the collectors to collect the goods, chattels and personal 
estate of the deceased, including the debts due and cause 
the same to be appraised and return an inventory thereof, 
as an administrator is required to do. 

After our appointment as collectors you have declined to 
deliver over the bulk of the personal estate of the deceased 
contending that you were entitled to hold same as trustee 
under a certain trust which finally ceased and determined 
upon the death of Mrs. Dewey. 

Accordingly I beg leave to make formal demand for the 
delivery of the entire personal estate of the deceased to the 
collectors, otherwise it will be necessary to apply to the 
Court for its instructions in the matter. 

Yours very truly, 

FREDERICK STOHLMAN. 


FS/DW. 
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(Exhibit “C.”) 


Letter from National Savings and Trust Company to 

Frederick Stohlman. 


Frederick Stohlman, Esquire, 
Union Trust Building, 
Washington, D. C. 

Dear Mr. Stohlman : 


May 1,1931. 


We have your letter of April 27th, making formal de¬ 
mand, as one of the Collectors of the Estate of Mildred 
McLean Dewey, deceased, that there be turned over 
9 to the Collectors of that estate certain securities and 
personal property held by the National Savings and 
Trust Company, as Trustee under a Deed in Trust, executed 
by Mrs. Dewey on June 30, 1926. 

A copy of this Deed in Trust has heretofore been de¬ 
livered to you, and, from your examination thereof, you 
know that such instrument directs that upon Mrs. Dewey’s 
death, the property comprising the trust estate be delivered 
by this Company, as Trustee, to the executors or adminis¬ 
trators of Mrs. Dewey’s estate. In view of this provision, 
we have considerable doubt as to 'whether it is proper for 
us, as Trustee, to turn over this trust fund to the Collectors. 

You will understand that our position in this respect is 
not one of antagonism, but one of doubt. We, therefore, 
advise you that we will gladly cooperate with you in secur¬ 
ing the instructions of the Court in the matter. Will you 
be good enough, therefore, to confer with us as to just how 
and when you think this matter should be presented. 

With personal regards, I am, 

Yours most sincerely, 

FRANK STETSON, 
Second Vice President and Trust Officer. 


Rule to Show Cause. 


Filed January 14, 1932. 
******* 

Upon consideration of the Bill of Complaint of Frederick 
Stohlman, co-collector, filed herein on the 14th day of Jan- 
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uary, 1932, it is by the Court this 14th day of January, 1932, 
Adjudged, ordered and decreed that the National Savings 
and Trust Company on the 25th day of Januaj-y, 1932, show 
cause, if any it has, why it should not delivet forthwith to 
the Collectors of the Estate of Mildred McLean Dewey all 
securities belonging to said estate and particularly those 
conveyed by Mildred McLean Dewey to it as Trustee under 
a certain deed in trust dated the 30th day qf June, 1926, 
provided a copy of this Order and said Bill of Complaint 
be served at least three (3) days before the said return day. 

PEYTON GORDON, 

Justice. 


10 


Answer to Rule to Show Cause. 
Filed January 28,1932. 


* 


* 


i 

Now comes here the respondent, National j Savings and 
Trust Company, Trustee, and reserving to itself the benefit 
of all objections to the jurisdiction of this couijt to hear and 
determine the subject matter of the bill of complaint herein, 
and expressly denying the jurisdiction of this court to 
adjudicate and determine the matters involved therein in 
a summary manner upon the rule to show cau^e heretofore 
issued herein, for answer to said rule to showj cause, says: 

1. It admits that the plaintiff is one of the doily appointed 
and qualified collectors of the estate of Mildred McLean 
Dewey, Deceased. 

2. It admits that it is a corporation doing a general bank¬ 

ing and trust business in the District of Columbia and that 
it is trustee under that certain trust indenture made and 
entered into June 30, 1926 by and between it jand the said 
Mildred McLean Dewey, Deceased. ! 

3. It admits the matters and things set fojrth in para¬ 
graph three of said bill. 

4. It admits the matters and things set forth In the fourth 
paragraph of said bill. 

5. Answering paragraph 5 of said bill, it admits that 
there is in its hands as trustee under said truit agreement 
certain bonds, stocks, real estate notes and caih carried in 
said trust account at an approximate value of $970,000, with 
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an approximate market value of $460,000 at this time. It 
admits that there was turned over to said collectors the 
sum of $2,812.65 to the credit of the checking account of said 
Mildred McLean Dewey at the time of her death. 

11 Further answering said paragraph, it admits that 
under the terms of said trust agreement the same 

ceased and determined upon the death of said Mildred Mc¬ 
Lean Dewey, and says that said agreement provides that 
this respondent, as trustee thereunder, 14 shall thereupon 
transfer, assign and pay over the entire trust fund then re¬ 
maining in its hands, together with all undistributed ac¬ 
cumulations of net income, less only its proper charges and 
expenses, unto the executors or administrators of the 
grantor, as the case may be, fully discharged from the 
operation of this trust.’’ 

6. It admits the matters and things set forth in the sixth 
paragraph of said bill. 

7. Answering the seventh paragraph of said bill, it ad¬ 
mits that the said fund in its hands as trustee under said 
trust indenture aforesaid became payable unto the grant¬ 
or’s executors or administrators. It is advised that the 
other matters and things set forth in said paragraph are 
matters of law to which it is not necessary for it to make 
answer. 

8. It is advised the matters and things set forth in the 
eighth paragraph of said bill are matters of law, and re¬ 
quire no answer from this respondent. 

9. It admits the filing by plaintiff of the petition therein 
referred to, the issuance of the rule to show cause upon said 
petition, and says that the Court, upon hearing, discharged 
said rule to show cause and dismissed said petition, by its 
order passed on the 10th day of June, 1931. 

10. Further answering said rule to show cause, this de¬ 
fendant says it is advised by counsel that notwithstanding 
the fact that its active duties as trustee under the said trust 
indenture of June 30, 1926 terminated with the death of 
said Mildred McLean Dewey, nevertheless the title to the 

property constituting said trust estate in its hands 

12 under and by virtue of the terms and provisions of 
said trust indenture remains vested in it as trustee 

thereunder, and by virtue of said trust agreement the prop¬ 
erty and estate in its possession as such trustee remains in 
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its possession until the probate of a will and the issuance 
of letters testamentary to the executors named therein, or 
until intestacy on the party of said Mildred MlcLean Dewey 
be established by a court of competent jurisdiction. It is 
further advised that its title to the property constituting 
said trust estate can not be questioned or t^e possession 
thereof disturbed except and only by a duly qualified execu¬ 
tor or administrator of the estate of the saidj Mildred Mc¬ 
Lean Dewey, and that as such trustee under said trust 
agreement it can not be compelled to transfer or deliver 
the property constituting said trust estate ^xcept in the 
exact manner and upon the terms and at the time pointed 
out in said indenture of trust. 

It is further advised by counsel that while aj collector ap¬ 
pointed under the provisions of Section 306 ojj: the Code of 
Laws for the District of Columbia may be directed to dis¬ 
charge, pendente lite, the duties of an administrator, never¬ 
theless, such collector is not an executor or administrator 
within the meaning of the provisions of said trist indenture. 

Further answering said rule to show cause, \his respond¬ 
ent says that since the death of said Mildred McLean 
Dewey there have been filed paper writings purporting to 
be wills executed by said deceased, as follows 1 : Will dated 
August 10, 1900, in which George Dewey is named as 
executor; will dated October 25, 1923 in whiejh Newton S. 
McCully, Avon M. Nevius and C. C. Calhoup are named 
executors; will dated April 22, 1925 in which np executor is 
named; will dated May 2, 1925 in which thi$ respondent 
and Alvhi IJntermyer are named executors, together with a 
codicil thereto dated May 6,1925. That |;hree of said 
13 wills have been offered for probate and various 
caveats to said wills have been filed by persons claim¬ 
ing to be parties in interest; that issues have been framed 
upon said caveats, which issues have been set for trial in 
the month of April of this year; that until tne litigation 
now pending with respect to said wills has beeii terminated 
and one or the other of said wills has been admitted to pro¬ 
bate or it be judicially determined that snid Mildred 
McLean Dewey died intestate, there is no person in being 
answering the description of executor or administrator of 
the grantor in said trust indenture, as denominated in and 
by said trust indenture, to whom this respondent can law- 
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fully transfer, assign, pay over and deliver the trust fund 
now in its hands. 

Further answering said rule to show cause, this respond¬ 
ent says it is advised by counsel that the duties and obliga¬ 
tions resting upon it as trustee under said trust indenture 
are obligatory upon it, and that the duty of disposing of the 
property in its hands as such trustee in accordance with the 
terms and provisions of said trust indenture is imperative, 
and that the performance by it of such obligations and 
duties can not, under the facts and circumstances herein 
set forth, be interfered with by this court. 

Further answering said rule to show cause, this respond¬ 
ent says that no necessity exists for turning over, trans¬ 
ferring or delivering the property in its hands as such 
trustee to the collectors heretofore appointed herein; that 
the best interests of the estate of said decedent will be con¬ 
served by said property remaining in its hands as such 
trustee until it be determined whether the said Mildred 
McLean Dewey left a valid will and testament, or whether 
she died intestate and an executor or executors or adminis¬ 
trator have been duly appointed and qualified. It is 
14 further advised that said bill shows no ground of 
equitable relief, and that the relief prayed for in and 
by said bill can not be granted by this Court in a summary 
manner upon the rule to show cause heretofore issued 
herein. 

And having fully answered, this respondent prays that 
said rule to show cause heretofore issued herein, be dis¬ 
charged 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

By WILLIAM D. HOOVER, 

President. 

MINOR, GATLEY & DRURY, 

By H. PRESCOTT GATLEY, 

Attorneys for Respondent. 

District of Columbia, ss: 

William D. Hoover, being first duly sworn, deposes and 
says: I am President of the National Savings and Trust 
Company, the respondent herein. I have read over the 
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foregoing answer by it subscribed, and knoyr the contents 
thereof. The matters and things therein set forth as of its 
personal knowledge are true, and those stated upon in¬ 
formation and belief I believe to be true. 

WILLIAM D. HOOVER. 

« 

Subscribed and sworn to before me this 23d day of Jan¬ 
uary, A. D. 1932. 

[seal.] JEAN SPEAKS, 

Notary Public, D. G. 

Memorandum of Court . j 

Filed March 23, 1932. j 

! 

* # * * * * * 

i 

This is a hearing upon the petition for a 'rule to show 
cause why the National Savings and Tru^t Company, 
Trustee under deed in trust from Mildred McLean Dewey, 
dated June 30, 1926, should not deliver to 1}he collectors 
of the estate of Mildred McLean Dewey, all securi- 
15 ties belonging to said estate; and the answer thereto, 
by said trustee. 

By the terms of said deed in trust the respondent was to 
administer the estate of Mrs. Dewey during her life, and, 

4 ‘Upon the death of the grantor (Mrs. Dewey), this trust 
shall finally cease and determine, and the Trustee shall 
thereupon transfer, assign and pay over the! entire trust 
fund then remaining in its hands, together with all undis¬ 
tributed accumulations of net income, less onjy its proper 
charges and expenses, unto the executors or administrators 
of the Grantor, as the'case may be, fully discharged from 
the operation of this trust.” 

The trustee was to receive as compensation for its serv¬ 
ices a commission of two per centum upon all. income col¬ 
lected by it, but was not entitled to any commission upon 
the principal or corpus of the trust estate. 

Since the death of Mrs. Dewey four paper Writings pur¬ 
porting to be wills executed by her have beenj filed as fol¬ 
lows : one dated August 10,1900, one dated October 25,1923, 
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one dated April 22, 1925, and one dated May 2, 1925, in 
which respondent and one Untermyer are named as ex¬ 
ecutors to which is attached a codicil dated May 6, 1925. 
No executor is named in the will of April 22, 1925, and dif¬ 
ferent persons are named as executors in all the other wills. 
Three of said wills have been offered for probate and 
various caveats have been filed by persons claiming to be 
parties in interest, and issues have been framed on said 
caveats, which issues are set for trial next month. 

In April, 1931, the Probate Court appointed respondent 
and Frederick Stohlman collectors of the estate of the 
decedent and they duly qualified a§ such. 

It is conceded that the active duties of the respondent— 
trustee under the deed in trust—terminated upon the death 
of Mrs. Dewey, but it is contended that the title to the 
property constituting the trust estate in its hands, 
16 under the terms and provisions of the trust inden¬ 
ture remain vested in respondent as trustee, and by 
virtue of said trust agreement the property and estate in 
its possession as such trustee remains in its possession until 
the probate of the will and the issuance of letters testa- 
mentarv to the executors named therein or until intestacv 

w %* 

on the part of Mrs. Dewey is established by the Court; and 
that the title to the property constituting said trust estate 
cannot be questioned or the possession thereof disturbed 
except and only by a duly qualified executor or adminis¬ 
trator of said estate and that said trustee cannot be com¬ 
pelled to transfer or deliver the property constituting the 
trust estate except in the exact manner and upon the terms 
and at the time pointed out in said trust. 

Undoubtedly the active duties of the trustee terminated 
at the death of Mrs. Dewey, but the legal title to the estate 
and the possession thereof remained in the trustee named 
in the trust. The trust property was not a part of Mrs. 
Dewey’s estate during her life, nor does it become a part 
of her estate after her death, except upon the terms of the 
trust. While the Probate Court has authority, in case of 
the contest of a will, to appoint a collector of the personal 
estate, whose powers, when so appointed, are those in gen¬ 
eral of a temporary administrator, no title to the estate 
vests in him. The estate and the title and possession 
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thereto remains in the hands of the trustee, upon the terms 
provided in the trust; in this case until the probate of a 
will of the decedent and the issuance of letters to the ex¬ 
ecutor named therein, to whom the estate wis required to 
be delivered. If no will shall be probated but intestacy 
established then the delivery of the real estatq is to be made 
to the heirs at law and the personal estate tc^ the personal 
representatives of the decedent. It is clear tliat the trustee 
cannot be compelled to transfer the property) except in the 
exact manner and upon the terms and at the time 
17 pointed out in the instrument of tri^st unless the 
trustee has failed or refused to execute the trust 
upon the terms thereof or has mismanaged tl^e same. 

In this situation the Court is of the opinion that it is 
without authority to divest the trustee of the title or pos¬ 
session of the trust property or to direct it to !turn over the 
same to the collectors of the estate -or to anyone else except 
upon the terms of the trust. Therefore the j rule to show 
cause will be discharged. 

PEYTON GORDON, 

Justice. 

March 22, 1932. 

Order Dismissing Rule. 


Filed March 25, 1932. 


* 


Upon consideration of the bill of complaint) filed herein, 
the rule to show cause issued thereon on the 25th day of 
January, 1932, and the answer of the defendant to such 
rule, it is this 25" day of March, A. D. 1932, 

Adjudged and ordered that said rule to show cause be, 
and the same is hereby, discharged. 

By the Court: 

PEYTON GORDON. 


No objection as to form. 

FREDERICK STOHLMAN, 
Attorney for Plaintiff. 
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FREDERICK STOHLMAN, COLLECTOR, ETC., VS. 


18 Stipulation as to Answer . 

Filed April 18,1932. 

#*•*••• 

It is hereby stipulated between the parties that the 
Answer to the rule in the above entitled cause shall stand 
as an answer to the original Bill of Complaint. 

FREDERICK STOHLMAN, 

~P1 niYiti PF 

MINOR, GATLEY & DRURY, 

By H. PRESCOTT GATLEY, 

Attorney for National Savings 

and Trust Company , Trustee. 

Decree. 

Filed April 18,1932. 

#*#*#** 


Plaintiff having elected to stand upon the order of March 
25, 1932, discharging the rule to show cause, it is by the 
Court, this 18th day of April, 1932: 

Adjudged, ordered and decreed that the Bill of Com¬ 
plaint filed herein be, and the same is, hereby dismissed. 

PEYTON GORDON, 

Justice. 

On the aforegoing decree the petitioner, Frederick Stohl- 
man, Collector, notes an appeal and a bond is fixed at One 
Hundred ($100.00) Dollars or in lieu thereof a cash deposit 
of Fifty ($50.00) Dollars. 

PEYTON GORDON, 

Justice. 


19 Memorandum. 

May 6, 1932.—Bond ($100.00) on Appeal approved and 
filed. 
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NATIONAL SAVINGS AND TRUST COMPaJnT. 

Assignment of Error . i 

Filed May 6,1932. j 

l 

* * * * * * * 

Now comes the plaintiff in the above entitled cause and 
assigns for error the action of the court— 

1. In granting a decree for the defendant dismissing the 

Bill of Complaint. I 

2. In holding that the National Savings and Trust Com¬ 

pany, Trustee under the deed in trust dated «jTune 30, 1926 
should not deliver the securities and notes in | said trust to 
the Collectors of the Estate. j 

3. In holding that the Court is without authority to direct 

the said Trustee to deliver the trust funds to the Collectors 
of the Estate. j 

4. In holding that the trust funds transferable, assign¬ 

able and payable to the executors or administrators of the 
Grantor of the trust, which by its terms cease and deter¬ 
mine upon the death of the Grantor, are not transferable, 
assignable and payable to the Collectors of t^e Estate of 
the deceased Grantor. j 

5. In other respects apparent of record. 

FREDERICK STOHLJdAN, 

j Plaintiff . 

20 Designation of Record on Appeal . 

Filed May 6, 1932. 1 

# * * * # * # 

The Clerk of the Court will please prepare h transcript 
of the record in the above entitled cause consisting of: 

1. The original bill. 

2. The rule to show cause. j 

3. Answer to rule to show cause. | 

4. Order dismissing rule. 

5. Stipulation as to answer. 

6. Final decree. 

7. This designation. 

FREDERICK STOHLl^AN, 

plaintiff. 


18 F. STOHLMAN, ETC., VS. NAT. SAV. & TRUST CO. 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing- 
pages, numbered from 1 to 20, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 53898 in Equity, wherein Frederick 
Stohlman, Collector of the Estate of Mildred McLean 
Dewey, Deceased, is Petitioner and National Savings and 
Trust Company, Trustee, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 11th day of July, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5741. Frederick Stohlman, collector, &c., appellant, vs. 
National Savings and Trust Company, trustee. Court of 
Appeals, District of Columbia. Filed Jul. 13, 1932. Henry 
W. Hodges, Clerk. 
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Mildred McLean De wey , Decease^, 

Appellant , 
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National Savings and Trust Company, Trustee, 

Appellee. 


APPELLANT’S BRIEF 
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Statement of the Case 

This is a suit in equity filed by the Appellant, 
one of the Collectors of the Estate of Mildred 
McLean Dewey, deceased (the other Collector be¬ 
ing the National Savings and Trust Company), 
against the Appellee, the National Savings and 
Trust Company, Trustee under a certain trust 
agreement from the said Mildred McLean pewey, 
dated the 30th day of June, 1926. 

The National Savings and Trust Company and 
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the Appellant are the duly appointed and qualified 
Collectors of the Estate of Mildred McLean 
Dewey, deceased. That as such they took posses¬ 
sion of certain real estate, household goods and 
personal property found in safe deposit boxes in 
the banks of the Union Trust Company and the 
National Savings and Trust Company. (R. 2.) 

The petition filed in the Probate Court by the 
National Savings and Trust Company and Alvin 
Untermyer as the nominated trustees in a paper 
writing purporting to be the last will and testa¬ 
ment of the deceased, dated the 2nd day of May, 
1925, for the admission to probate of said paper 
writing and the issuance of letters testamentary, 
sets forth that the estate consists, among other 
assets, of securities consisting of bonds, stocks, 
real estate mortgages and cash of the approximate 
value of $600,000. 

That this Appellant was advised that the Ap¬ 
pellee had possession of the said securities, which 
comprised the bulk of the estate of the decedent. 
That thereupon the Appellant made formal de¬ 
mand upon the Appellee for the delivery of said 
securities to the said Collectors, which demand 
was refused, the Appellee advising the Appellant 
that its refusal to comply with the said demand 
was by reason of the terms of the trust agreement 
of June 30, 1926. (R. 3.) 

The Appellant in his bill in equity avers that the 
said deed in trust ceased and determined upon the 
death of the said Mildred McLean Dewey, and the 
fund immediately became an asset of the estate, 
and that the Collectors are directed to discharge 
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pendente lite the duties of an administrator; that 
it is their duty to collect the goods, chattels and 
personal estate of the deceased, including the debts, 
and cause the same to be appraised and! to return 
an inventory thereof, as an administrator is re¬ 
quired to do. That it is their duty to collect and 
gather in all the assets of the estate whether pay¬ 
able to the estate or to the executors lor to the 
administrators. (R. 3.) The bill further sets 
forth that a rule was issued by the Probate Court 
against the Appellee to show cause why said 
securities should not be delivered to the said Col¬ 
lectors, and that the Probate Court was of the 
opinion it had no jurisdiction since the Appellee in 
its answer sets up title. 

A rule to show cause was issued in conformity 
with the prayer of the bill filed in the equity court 
by the Appellant, and the Appellee filed its answer 
(R. 9) thereto, admitting the principal facts set 
forth in the bill, but that under said trust agree¬ 
ment, and by virtue of the terms and provisions 
thereof, the securities in its possession! as said 
trustee remain in its possession until the appoint¬ 
ment of the executors or administrators of the 
estate of the said Mildred McLean Dew^y. (R. 
10 and 11.) 

Upon this rule and the answer thereto, there was 
placed before the court the question, should the 
securities be delivered to the Collectors or retained 
by the said trustees by reason of the fallowing 
provisions of the said trust: (R. 6.) 


“Upon the death of the Grantor, this trust 
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shall finally cease and determine, and the 
Trustee shall thereupon transfer, assign 
and pay over the entire trust fund then re¬ 
maining in its hands, together with all 
undistributed accumulations of net income, 
less only its proper charges and expenses, 
unto the executors or administrators of the 
Grantor, as the case may be, fully dis¬ 
charged from the operation of this trust.” 

After the hearing the court in a written opinion 
(R. 13) concluded the rule should be discharged, 
and an order discharging the rule was signed. 
(R. 15.) 

Thereupon there was filed in the cause a stipula¬ 
tion (R. 16) that the answer to the rule to show 
cause should stand as the answer to the original 
bill. Inasmuch as the question at issue was dis¬ 
posed of on the hearing on the rule, the Appellant 
elected to stand upon the order discharging the 
rule. The court by its decree dismissed the bill of 
complaint. (R. 16.) 

ARGUMENT 

The assignments of error will be considered in 
the argument collectively for the purpose of con¬ 
venience. The provisions of the trust agreement 
between the said Mildred McLean Dewey and the 
National Savings and Trust Company, Trustee, 
dated June 30,1926, specifically provides that im¬ 
mediately “upon the death of the grantor this trust 
shall finally cease and determine, and the trustee 
shall thereupon transfer, assign and pay over the 


entire trust fund then remaining in its hands 
* * * unto the executors or administrators of 

the grantor, as the case may be, finally discharged 
from the operation of this trust.” Accordingly at 
the moment of death the trust terminated and the 
fund forthwith became an asset of the estate of 
deceased. From that moment but a naked legal 
title vested in said trustee solely for the purpose of 
conveying and transfering said assets to the estate. 
No longer did the said trustee have any power to 
invest or reinvest any of the funds of said Estate or 
to collect any interests or dividends, or to dispose 
of in any manner the funds of said trust* or fur¬ 
ther to exercise any management or contjrol over 
the said funds. 

By reason of long litigation, which often in¬ 
volves estates where the validity of paper writings 
purporting to be last wills and testaments 1 is ques¬ 
tioned, the appointment of executors nominated 
therein, or administrators, in the event of the in¬ 
validity of said paper writings, is delayed. The 
law wisely provides that collectors may| be ap¬ 
pointed to gather in the assets of an estate and thus 
conserve same until such time as the executor or 
administrator may be appointed. ! 

The duties of a collector are defined in Title 29, 
Sec. 153, p. 425 (Section 306 old Code)] of the 
Code of Laws of the District of Columbia, said 
duties being as follows: | 

“The Collector shall collect the goods, 
chattels and personal estate of the deceased, 
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including the debts due him, and cause the 
same to be appraised and return an inven¬ 
tory thereof, as an administrator is required 
to do. * * * and said collector shall dis¬ 

charge, pendente lite, all the duties of an 
administrator.” 

In this case no adverse title is asserted by the 
Appellee. It concedes that immediately upon the 
death of the grantor the fund became an asset of 
the estate. The Appellee’s contention is that, not¬ 
withstanding, this fund is an asset of this estate, 
it can only be delivered, transferred and conveyed 
to the estate by way of or through an executor or 
administrator and not through the collectors. The 
collectors for the time being and until the executors 
or administrators of the estate of Mildred McLean 
Dewey are appointed are the administrators of the 
estate within the meaning of Sec. 306 of the Code 
for the purpose of collecting in the goods, chattels 
and personal estate of the deceased. 

This Honorable Court, when it was called upon 
to construe the word “administrator” in Sec. 391 
(new Code Title 29, Sec. 300, p. 432) of the Code, 
stated that a collector is for the time being an ad¬ 
ministrator. Hutchins v. Hutchins, 41 App. D. C. 
122. This section provides that “when any person 
entitled, after payment of debts, shall be in want 
of subsistence * * * and shall apply to the 

probate court . * * * the court may direct the 

administrator to deliver to the petitioner any part 
of what the court shall suppose will be his distribu¬ 
tive share * * 
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In the said case of Hutchins v. Hutchins 
(Supra), a petition for partial distribution of the 
estate was filed under provisions of Sec. 391 of 
the Code (31 Stat. at L. 1251, chap. 854), pending 
the probate of the will; the question this court was 
called upon to decide was whether a collector could 
make such partial distribution since Seq. 391 pro¬ 
vides that “the court may direct the administrator 
to deliver.” In its opinion the court stated as 
follows: j 

i 

“This collector, therefore, for the time 
being, is an administrator within the mean¬ 
ing of sec. 391, and, having the custody and 
control of the personality belonging to the 
estate, he is as much subject to the direction 
of the probate court, so far as the personal 
estate is concerned, as would be j the per¬ 
manent administrator. In othef words, 
there is now in being a person whom the 
court may direct to carry out an order based 
upon said sec. 391. This person is ^he mere 
agent of the court, who, in executing such 
order, exercises no discretion, butl merely 
puts into effect the court’s will.” j 

In the case of Hutchins v. Dante, 40 Apjp. D. C., 
262, 263, the court stated: 1 

“The substantial allegations of this bill 
are that, on March 7, 1910, said|Stilson 
Hutchins, joined by his wife, Rose K., con¬ 
veyed all of the property of said Hutchins, 
of every kind and character, to Dante, in 
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trust, to hold and to exercise control of the 
same, with full power of management and 
care, collection of rents, payment of taxes, 
mortgaging, etc., the net proceeds to be set 
aside to the use and control of said Hutchins 
during his lifetime, subject to the payment 
by the trustee to said Rose K., of an amount 
directed in a contemporaneous writing. It 
was provided that no sale or exchange of 
any of the real property should be made 
without the consent of said Stilson and Rose 
K. Hutchins. Upon the death of Stilson 
Hutchins, the property conveyed ‘is to im¬ 
mediately revert to the estate of Stilson 
Hutchins , and is to be conveyed , assigned , 
and turned over * * * to any executors 
or trustees that may be named in the last 
will and testament of the said Stilson 
Hutchins, for distribution in accordance 
with the terms thereof/ ” (Italics ours.) 

In the last cited case the facts are, that in late 
life because of Stilson Hutchins’ physical condition 
and health, the trustee sought the aid of the equity 
court in the administration of the trust. After 
Hutchins’ death a paper writing purporting to be 
his last will and testament was filed for probate; 
a caveat was filed and one Dante was appointed 
collector. This was prior to 1920, when sec. 306 
of the Code was enlarged, thus enabling the court 
to authorize a collector to take possession of real 
estate. The trust agreement executed by Stilson 
Hutchins is similar to the trust agreement 
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executed by Mildred McLean Dewey. In both 
cases the funds of said trust are to reVprt to the 
estate of the grantor, and are to be conveyed, 
assigned and transferred, in the Hutchins’ case to 
the executors or trustees that may be gained in 
the will, and in the present case, to the jexecutors 
or administrators. 

Dante delivered, as trustee, the personal estate 
to himself, as collector appointed by thfe probate 
court pending the proceedings to probate the will. 
The real estate he retained in his possession as 
trustee under the supervision of the equity court. 
This was, as above stated, prior to 19$0. This 
Honorable Court placed its approval on tiis action 
of delivering the personal estate to himself as col¬ 
lector, for in its opinion (p. 271) it stated: 

“Delivery of the personal estate has been 
made to the collector appointed byf the pro¬ 
bate court pending the proceedings to pro¬ 
bate the will, to which a caveat Jias been 
filed.” 

The court further in defining the duties of a 
collector in said case stated (p. 271): j 

i 

“The probate court has authority, in case 
of the contest of a will, to appoint a col¬ 
lector of the personal estate. Code sec. 804 
(31 stat. at L. 1237, chap. 854). His powers 
when so appointed are those in general of 
a temporary administrator, sec. $06.” 

In the said Hutchins’ case, the petitioiji alleges 


that there is a large monthly surplus arising from 
the rents of the estate after the payment of all 
charges. There had accumulated such a surplus 
before the death of Stilson Hutchins amounting to 
$26,000 which appears from a report of the 
trustee. That is, the trustee had possession of 
$26,000, which according to the trust agreement 
upon the death of Hutchins “is to immediately re¬ 
vert to the estate of Stilson Hutchins, and is to be 
conveyed, assigned and turned over * . * * to 

any executors or trustees that may be named in the 
last will and testament of the said Stilson Hutchins 
* * * ” The court in making disposition of this 

$26,000, said: (p. 272.) 

* 

° “This, however, would pass into his hands 

as collector of the estate.” 

Thus it is seen that this court has stated a col¬ 
lector for the time being is an administrator; that 
his powers are those in general of a temporary ad¬ 
ministrator. It has further directed that the funds 

% 

of a trust, which are to be conveyed and assigned 
to the “executors or trustees,” should pass into the 
hands of the collector. 

Had this court held otherwise, namely, that 
funds payable to an executor are not payable to a 
collector, what would have been the situation had 
the will of Hutchins been declared invalid? Could 
the trustee of said deed in trust, which provided 
said funds should be paid to the “executors or 
trustees,” retain the funds on the theory that an 
administrator is neither an executor nor trustee 
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and hence delivery of said fund could not be made. 

This only shows how the technical and strained 
interpretation sought by the Appellee would lead 
to absurdities. 

“Indeed so far as administration, ^s dis¬ 
tinct from distribution, is concerned, |an ad¬ 
ministrator pendente lite has, under modern 
practice, the same rights and dutiesj as an 
ordinary administrator, and all lawful acts 
done by him are binding on the estate.” 
24 C. J., p. 1179. 

In Union Trust Company v. Soderer, 171 Mo. 
675, 72 S. W. 499, the court stated the follomng: 

“The duties of the person (administrator 
pendente lite) to whom the letters are issued 
are to take charge of the property, and ad¬ 
minister the same according to law under 
the direction of the probate court}, and, 
when the contest is ended, to account to 
the executor or regular administrator, 
under the eye of the probate court, and 
pay and deliver to him the mone^r and 
property of the estate. He is, to all patents 
and purposes , for the time being , the Admin¬ 
istrator of the estate; neither more nor less . 
It is not contemplated that he will wind up 
and distribute the estate, but he will collect 
it, and hold it, and make disbursements, if 
the court so orders. But the character of 
his office is essentially that of an ad/minis - 
trator of a decedents estate . The tribunal 
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in which he must render his accounts is the 
probate court and the laws which prescribe 
his powers and duties are the laws of admin¬ 
istration. He has no greater powers than a 
regular administrator has, and no more 
comprehensive title. He is to do, while his 
office lasts, whatever an administrator 
. should do to protect the interests of the 
estate for those who are entitled to its bene¬ 
fits.” (Italics ours.) 

Bruning v. Golden, 159 Ind. 199, 64 N. E. 657, 
658: 

“Under its provisions a court may ap¬ 
point a special administrator, whose duty it 
is to proceed with the collection of debts, the 
sale of personal property, and the payment 
of claims against the estate, the same as is 
required of an administrator of an in¬ 
testate, and have the same as near ready for 
settlement and distribution by the time the 
will contest is determined as is possible.” 

Miller v. Superior Court of California, 210 Pac. 
832, 834: 

“It cannot be questioned that the special 
administrator, equally with an executor, has 
full authority to bring any action necessary 
to recover the property of the estate which 
he represents.” 

Huff v. Huff, 187 S. W. 523, 526-527: 

“That such temporary administrator has 
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I 

the power, * * * to take or receive 

possession of all the common property of the 
estate , and to hold the same in trust for the 
benefit of those entitled thereto, until such 
contest is determined.” (Italics ours.) 

I 

The Appellee states that no necessity exists for 
turning over, transferring or delivering the prop¬ 
erty in its hands as such trustee to the Collectors, 
and that the best interests of the estate of decedent 
will be conserved by the property remaining in its 
hands as such trustee until an executor or admin¬ 
istrator has been duly appointed and qualified. Is 
not this an affront to our court? Is it within the 
province of any individual or trust company to 
question the wisdom of an order of the court, and 
state there exists no reason for such an order, or 
to assert that a non-compliance with same ' would 
be to the interest of the estate? 

There is nothing in the petition which the Na¬ 
tional Savings and Trust Company and Alvin 
Untermyer filed in the probate court making 
reference to this trust agreement, but only that 
the estate owned these securities. Again, whether 
the necessity exists for turning over assets of the 
estate to the collectors, or whether the assets were 
to remain in the possession of those who had [them 
at the time of the death of the deceased, were ques¬ 
tions finally disposed of at the time of the appoint¬ 
ment of the collectors. 

The trust agreement under which the Appellee 
has possession of said securities “finally erased 
and determined’’ upon the death of the grantor 
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and thereupon became an asset of the estate of 
Mildred McLean Dewey. The duty of the trustee 
was then to transfer same to an executor or ad¬ 
ministrator, and this honorable court has stated 
that a collector is a temporary administrator with 
all the duties and authorities of an administrator 
until one is permanently appointed. There is now 
in being a personal representative of the estate of 
the deceased to receive the assets of the estate. 
When the words “executors” or “administrators” 
are used by the grantor in the said trust agree¬ 
ment the same are but descriptive of the personal 
representative of said estate. 

No one when executing a will conceives that the 
representative of his estate will be for a time a 
collector, but feels that the representative of his 
estate will be an executor or administrator. Can 
the trust, which by its terms immediately ter¬ 
minated upon the grantor’s death, be by the action 
of the trustee extended beyond that time and until 
such time as an executor or administrator is 
appointed? 

It is to the interest of the estate, especially 
where securities are involved, that all of the assets 
of the said estate be under the direct supervision 
of the court, for it may be in this time of depres¬ 
sion a great detriment to have them for a long 
period in the position they now are, viz., in the 
possession of a trustee under a trust that has ter¬ 
minated. A trustee who has in consequence of 
which no power or authority to manage, invest or 
re-invest the trust funds, or to collect any interest 


15 


or dividends thereon; or to make any disposition 
by way of sale of any of the securities. | 

This was not the intention of the grantor. Her 
intention, as expressed in the trust, was that the 
trustee would have complete management during 
her lifetime, and immediately upon her death the 
fund would revert to her estate, where it 
would be managed by its representatives until 
distribution. 


The assets of this estate are not being conserved 


in possession of one who has no authority 


to act, 


but only authority to transfer. 


Would not it have been to the interest of the 
estate, particularly under the conditions as have 
existed since the termination of the trust, to have 
transferred the fund to the duly appointed col¬ 
lectors, who would have asked the court directions 
as to the advisability of the disposition of said 
securities and save the estate the great deprecia¬ 
tion that securities have sustained? | 

The collectors were appointed upon request to 
hold, manage and conserve all of the assets |of this 
estate for the benefit of those ultimately Entitled 
to same until an executor or administrator is 
appointed. Can the purpose of the collectorship 
be defeated by holding that the funds are not pay¬ 
able to the collectors? If this is true, then we 
have personal assets of an estate in possession of 
one who has no power nor authority either from 
the grantor of the trust or the court to man¬ 
age or conserve same or to collect the income 
therefrom. 
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MOTION TO DISMISS OR AFFIRM 

The Appellee filed a motion to dismiss or affirm. 
This court has entered the following order: 

“Motion to dismiss or affirm postponed 
until hearing on merits. ,, 

In opposition to said motion this Appellant has 
filed his reply setting forth the following: 

Reply to Appellee’s Point I 

This point is raised for the first time in the 
motion to dismiss or affirm. In the Appellee’s 
answer to the bill said ground is not set forth and 
it cannot be set forth for the first time in the 
Appellate Court. 

Section 306 of the Code places the duty upon 
the Collector to collect the goods, chattels and per¬ 
sonal estate of the deceased. 

Section 327 (new code Title 29, Sec. 251, p. 430) 
of the Code: Suits by and against executors and 
so forth: 

“Executors and administrators shall have 

i 

full power and authority to commence and 
prosecute any personal action at law or in 
equity which the testator or intestate might 
have commenced and prosecuted, except ac¬ 
tions for injuries to the person or to the 
reputation; * * *” 

An executor or administrator is not required 
under the Code, nor is it the practice for said offi- 


17 


cials to obtain an order of court before filing suit, 
and since according to Sec. 306 the collector shall 
discharge pendente lite all the duties of an Admin¬ 
istrator, it follows that he is not required to iobtain 
an order from the probate court to bring such a 
suit as herein involved. 

Reply to Appellee’s Point II 

The facts set forth in the Appellant’s ^ill of 
Complaint were admitted by the Appellee in its 
answer to the rule (said answer adopted as Answer 
to Bill). The sole question before the court was 
one of law, which was decided by the court wjth the 
reasons therefor in a written opinion. 

Inasmuch as the sole question in the ca^e was 
disposed of upon the rule, the Appellant elected to 
stand upon the rule and have the court by its decree 
dismiss the Bill, thus making a final disposition of 
the case. 

Reply to Appellee’s Point III 

The Appellant, as shown herein, did not consent 
to the discharge of the rule, but same was dis¬ 
charged after lengthy argument in open court by 
both parties of the only point involved hereiii, one 
of law. The court filed an opinion setting fofth its 
reasons. Inasmuch as this disposed of the! case, 
Appellant elected to stand upon the order discharg¬ 
ing the rule, and accordingly the court dismissed 
the case. 

The authorities cited by the Appellee have no 
application. In the case of Ganss v. Goldei^berg, 
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39 App. D. C. 597, cited by Appellee, counsel for 
the defendant stated: 

“* * * he did not desire to argue the 

motion, and that the court could pass upon 
the said motion without the reading of the 
f pleadings or argument and render judgment 
for the plaintiff, from which judgment the 
defendant desired to note an appeal 

* * * yy 

The decree in the present case has none of the 
elements of a consent decree. Olmstead v. Webb, 
5 App. D. C. 38. 

Reply to Appellee’s Point IV 

Can it be the question involved is manifestly 
frivolous? 

The National Savings and Trust Company, in 
its petition filed in the probate court praying for 
admission to probate and record as the last will 
and testament of the said deceased the paper writ¬ 
ing therein referred, and that letters testamentary 
be issued to it, as the executor therein named, set 
forth that the estate consisted of these securities 
but made no mention therein of the trust agree¬ 
ment. When a caveat was filed asking for the ap¬ 
pointment of collectors, the said Trust Company 
urged that it be the sole collector and still no men¬ 
tion was made of this trust agreement. Now when 
collectors are appointed, whose duties are to col¬ 
lect all the assets of the estate, can the National 
Savings and Trust Company, as a trustee under 
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said agreement, refuse to make delivery and say 
no necessity exists for doing so, for the proberty in 
its hands is just as safe as in the collectors^ posses¬ 
sion. Further it says that such actioii would 
greatly increase the expense incident to jthe ad¬ 
ministration of the estate. This is not the buestion 
herein involved. This was disposed of when 
collectors were appointed, or should have Veen had 
this said company brought to the court attention 
to this trust agreement and its provision^ at the 
time of the appointment of collectors. 

The Appellee argues the shrinkage in estates is 
great enough under existing conditions, without 
subjecting them to enforced and unnecessary 
shrinkage by greatly increasing the expense of 
administration. 

The Appellant contends that by the provisions 
of the trust agreement the trust finally terminated 
upon the death of the grantor and the babe legal 
title remained in the trustee thereafter solely for 
the purpose of conveyance. Accordingly, the 
trustee after the termination of said trust tyas had 
no power or authorization to manage, invest or re¬ 
invest the trust funds, or to collect any interest or 
dividends thereon; or make any disposition by way 
of sale of any of the securities. 

Would not it have been to the interest of the 
estate, particularly under the conditions as have 
existed since the termination of the trust, t)o have 
transferred the fund to the duly appointed col¬ 
lectors, who would have asked the court directions 
as to the advisability of the disposition c\f said 
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securities and saved the estate the great deprecia¬ 
tion that securities have sustained? 

Appellant’s contention is that funds payable to 
an executor or administrator are payable to the 
collector. See Hutchins v. Dante, 40 App. D. C. 
262; Hutchins v. Hutchins, 41 App. D. C. 122, 
126; 24 C. J., p. 1179; Union Trust Company v. 
Soderer, 171 Mo. 675, 72 S. W. 499; Bruning v. 
Golden, 159 Ind. 199, 64 N. E. 657; Miller v. Su¬ 
perior Court of California, 210 Pac. 832; Huff v. 
Huff, 187 S. W. 523. 

CONCLUSION 

The trust terminated upon the death of the 
grantor, at which time the funds reverted to her 
estate, and should have been conveyed and trans¬ 
ferred by the Appellee to the estate as soon as the 
collectors were appointed and qualified, for then 
it was that there was in being personal representa¬ 
tives of the estate of the grantor to accept the said 
funds. The words “executors” or “administra- 

i 

tor”, as used in the trust, are but descriptive of 
the personal representatives of said estate. 

It is respectfully submitted that the lower court 
should be reversed. 

, Frederick Stohlman, 

Collector , Estate of 
Mildred McLean Dewey , 
Deceased , Appellant. 
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BRIEF ON BEHALF OF APPELLEE. 


Statement of the Case. 

This case orginated in the filing of a bill in e4uity 
by the appellant in his capacity as one of the col¬ 
lectors of the estate of Mildred McLean Dewey, de¬ 
ceased (the other of said collectors being the appellee), 
against the National Savings and Trust Company, 
trustee under a certain trust indenture entered into 
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by said decedent in her lifetime with appellee, bearing 
date the 30th day of June, 1926. 

The bill sets forth the appointment of appellant and 
appellee as such collectors, and avers that in their said 
capacity they had taken possession of certain real es¬ 
tate, household goods, and certain personal property 
found in safe deposit boxes in the banking rooms of the 
appellee and the Union Trust Company in this Dis¬ 
trict. It further alleges that the collectors were ad¬ 
vised that appellee had possession of the bulk of the 
estate of the decedent, consisting of boncls, stocks, real 
estate mortgages and cash, all of the approximate 
value of $600,000, which property was in its possession 
under and by virtue of the trust indenture herein¬ 
before referred to; that appellant had made formal 
demand upon the appellee for the delivery to the col¬ 
lectors of the property so in its hands, which demand 
had been refused by appellee; that under the terms of 
said trust indenture, the trust created thereby ceased 
and determined upon the death of said Mildred Mc¬ 
Lean Dewey, and that the trust fund immediately be¬ 
came an asset of her estate, payable to her executors 
or administrators; that as such collectors, they were 
directed to discharge, pendente life, the duties of an 
administrator, that it is their duty to collect the goods, 
chattels and personal estate of the deceased, and that 
therefore said trust funcl should be delivered to them 
as collectors. 

The bill further alleges that appellant applied for 
and was granted by the Probate Court of this District 
a rule to show cause against the appellee why such 
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trust fund should not be delivered to the collectors, and 
that court held it was without jurisdiction to e4tertain 
said petition. 

The bill prayed for a rule against the appillee to 
show cause why it should not forthwith deliver such 
trust fund to the collectors, and for further relief (R., 
pp. 1-4). | 

A copy of said trust indenture was filed as an Exhibit 
to the bill, and it contains the following provisions, 
among others: j 

‘ 4 Upon the death of the grantor, thii trust 
shall finally cease and determine, and the jrustee 
shall thereupon transfer, assign and pay over 
the entire trust fund then remaining jin its 
hands, together with all undistributed accumula¬ 
tions of net income, less only its proper charges 
and expenses, unto the executors or adminis¬ 
trators of the grantor, as the case may b^, fully 
discharged from the operation of this trust. 


* 


“The trustee shall be entitled to have and 
retain, as compensation for its services, a com¬ 
mission of two (2) per centum upon all income 
collected by it hereunder, but shall not be en¬ 
titled to any commission upon the principal or 
corpus of the trust estate” (R., p. 6). 


A rule to show cause having been issued iij con¬ 
formity with the prayer of the bill, appellant filkd its 
answer thereto, in which answer it admitted the! prin¬ 
cipal facts set forth in the bill, but set up that not¬ 
withstanding the fact that its active duties as trustee 
under said trust indenture terminated with the jleath 

2 n 
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of the said Mildred McLean Dewey, nevertheless, the 
title to the property constituting said trust estate in 
its hands under and by virtue of the terms and pro¬ 
visions thereof, remains vested in it as trustee, and by 
virtue of said trust indenture, the property and estate 
in its possession as such trustee remains in its pos¬ 
session until the probate of a will and the issuance of 
letters testamentary to the executors named therein, 
or until intestacy on the part of said Mildred McLean 
Dewey be established by a court of competent juris¬ 
diction; and further, that its title to the property con¬ 
stituting said trust estate can not be questioned, or the 
possession thereof disturbed, except and only by a duly 
qualified executor or administrator of the estate of 
said decedent, and that as such trustee it can not be 
compelled to transfer or deliver the property con¬ 
stituting said trust estate except in the exact manner 
and upon the terms and at the time pointed out in 
said indenture of trust. And further, that while under 
the provisions of Section 306 of the Code of Laws of 
the District of Columbia, a collector or collectors may 
be directed to discharge, pendente life, the duties of 
an administrator, nevertheless, such collector is not 
an executor or an administrator within the meaning of 
the provisions of said trust indenture. The answer of 
appellee further set forth that since the death of said 
Mildred McLean Dewey there have been filed four dif¬ 
ferent paper writings purporting to be wills executed 
by said decedent at various times, and one codicil, in 
which wills and codicil various and different persons 
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are named as executors, three of which wills haye been 
offered for probate, and various caveats thereto have 
been filed by persons claiming to be parties in interest; 
that issues have been framed upon said caveats, which 
issues are still pending and undetermined; arid that 
until the litigation with respect to said wills has been 
terminated and one or the other thereof ha^ been 
admitted to probate, or it be judicially determined that 
said decedent died intestate, there is no person ih being 
answering the description of executor or administrator 
of the grantor in said trust indenture, as denominated 
in and by said trust indenture, to whom this appellee 
can lawfully transfer, assign, pay over and deliver the 
trust fund now in its hands. The answer further 
averred that the duties and obligations resting ppon it 
as trustee under said trust indenture are obligatory 
upon it, and that the duty of disposing of the property 
in its hands as such trustee in accordance wi^h the 
terms and provisions of said trust indenture is imper¬ 
ative, and that the performance by it of such Obliga¬ 
tions and duties can not be interfered with ^y the 
Court. 

The answer further asserted that no necessity ex¬ 
isted for turning over, transferring or delivering the 
property in its hands as such trustee to the collectors 
heretofore appointed, and that the best interests iof the 
estate of said decedent will be conserved by said prop¬ 
erty remaining in its hands as trustee until it be 
finally determined whether the said Mildred McLean 
Dewey left a valid will and testament or whether she 
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died intestate and an executor or executors or adminis¬ 
trator have been duly appointed and qualified (R., 
pp. 9-13). 

After a hearing upon said rule, and the answer 
thereto, the court below, by its order of March 25, 
1932, discharged said rule (R., p. 15). Thereupon, 
there was filed in the cause a stipulation of counsel 
that the answer to the rule to show cause filed by the 
appellee should stand as an answer to the original bill 
of complaint (R., p. 16). Thereafter, appellant, hav¬ 
ing elected to stand upon the order discharging the 
rule to show cause, and without further hearing, 
obtained from the court below a decree dismissing the 
bill (R., p. 16). From this decree, the present appeal 
is prosecuted. 

ARGUMENT. 

On behalf of the appellee there was filed herein a 
motion to dismiss the appeal or to affirm the decree 
from which the appeal was taken. This motion was 
continued by the Court until a hearing of the case upon 
its merits, and the grounds upon which that motion 
was based are now urged upon the Court both in sup¬ 
port of the pending motion and upon the merits of the 
appeal. 

L 

The record discloses no right in the appellant to 
maintain this action. 

Under Section 306 of the Code of Law for the Dis¬ 
trict of Columbia, it is provided, inter alia, that a 
collector 
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a* 


* * may, under the authority of the court, 
* * * bring suits for debts or other property, 
as an administrator may do, * * V’ (Italics 
ours.) 

Nowhere in the record does it appear that appellant, 
as one of the collectors of the estate of the decedent, 
had authority from the court to file the bill i|n this 
case. On the contrary, it appears that appellant, in 
his capacity as one of the collectors, sought at the 
hands of the probate court the same relief whqch he 
seeks by his present bill. As set forth in the bi(l, and 
reiterated in the answer to the rule to show caus^, that 
court discharged the rule to show cause and dismissed 
his petition. In so doing, it granted to appellant no 
authority to proceed in this or any other tribunajl, and 
it can not be presumed, in the absence of any shewing 
in the record to that effect, that in filing the "bill in 
this cause he did so with the authority of the pijobate 
court. 

IL i 

The record does not include any findings of fact nor 
conclusions of law of the trial court, as required by the 
rules. | 

Equity Rule 70%, of the court below, provides as 
follows: 

“In deciding suits in equity, including f;hose 
required to be heard before three judges, the 
court of first instance shall find the facts 
specially, and state separately its conclusions 
of law thereon; and its finding and conclusions 
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shall be entered of record, and, if appeal is 
taken from the decree, shall be included by the 
clerk in the record which is certified to the 
appellate court under rules 75 and 76.” 

This rule was adopted pursuant to an order of the 
Supreme Court of the United States passed June 2, 
1930, and became effective October 1, 1930. 

In this situation, it is respectfully submitted the 
decree appealed from in this case should not be 
reviewed by this Court. 


III. 

The decree appealed from was, in practical effect, 
consented to by appellant and therefore is not review- 
able on appeal. 

As heretofore pointed out in this brief, upon the 
filing of the bill in this case appellant sought and 
obtained a rule against the appellee to show cause why 
it should not turn over to the collectors the trust fund 
in its hands as trustee under the trust indenture of 
June 30, 1926. This rule was answered by appellee, 
and, after a hearing, was discharged by the Court. 
Thereupon, after a stipulation that the answer of the 
appellee to the rule to show cause should stand as an 
answer to the bill, appellant, of his own motion, with¬ 
out any hearing either upon bill and answer (if such 
hearing could be had) or otherwise, obtained from the 
Court a decree dismissing the bill, which is the decree 
appealed from. This, we submit, was virtually a con¬ 
sent to the entry of such decree, and appellant is now 
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estopped from seeking a reversal of such decree. 
Ganss v. Goldenberg, 39 App. D. C. 597; United $tates 
v. Babbitt, 104 U. S. 767; Pacific Railroad v. Ket^hum, 
101 U. S. 289, 297. I 

IV. | 

l 

A trustee should not transfer trust property ex¬ 
cept in the exact manner provided by the trust, and 
it cannot be compelled to do otherwise. 

In Perry on Trusts, Vol. 2, page 1503, it is said: 

“* * * but it is obvious that the trustees 
can not be compelled to transfer the property, 
except in the exact manner and upon the ijerms 
and at the time pointed out in the instrument 
of trust; * * 

In Hutchins v. Dante, 40 App. D. C. 262, 271, this 
Court said: 

“Undoubtedly, the active duties of the trustee 
terminated with the death of Stilson Hutchins; 
but the estate remains in his hands until the 
probate of a will and the issuance of letters to 
the executors named therein, to whom the estate 
was required to be delivered. If no will sh4ll be 
probated, but intestacy established, then de¬ 
livery of the real estate is to be made t6 the 
heirs at law, and of the personal estate to the 
personal representatives, of the decedent. 

As pointed out in the answer of appellee to the rule 
to show cause, no necessity exists for turning tyer, 
transferring or delivering the property in its han4s as 
trustee under the trust indenture to the collectors of 
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the estate. The property is just as safe in its hands 
as trustee as it would be in its hands as one of the 
collectors. The result of such action would simply be 
greatly increasing the expense incident to the adminis¬ 
tration of the estate, for as trustee, under the express 
provisions of the trust indenture, it is entitled to no 
commission on the corpus of the estate, whereas, if 
paid over to the collectors the trust estate would be 
subjected to commissions of not exceeding ten (10) 
per centum of its value (see Code, Section 306), to be 
later subjected to further commissions to the executor 
or administrator, as the case may be, to the extent of 
not under one (1) per centum, nor exceeding ten (10) 
per centum (see Code, Section 365). 

The natural shrinkage in estates is great enough 
under existing conditions, without subjecting them to 
enforced and unnecessary shrinkage, by greatly in¬ 
creasing the expense of administration. 

Conclusion. 

In conclusion, we respectfully submit this Court did 
not hold in the Hutchins-Dante case, 40 App. D. C. 262, 
that a trustee under a trust agreement such as is 
involved in this case, with property in its hands dis¬ 
tributable to the executors or administrators of the 
grantor in the trust, could be compelled to deliver such 
property to a collector of the decedent’s estate. On 
the contrary, in that case, Dante as trustee had volun¬ 
tarily turned over the property to himself as collector. 
All the Court held was that, having the property in his 
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custody as collector, he was subject to the direction of 
the probate court so far as such property was con¬ 
cerned. 

For the foregoing reasons, we respectfully submit 
the appeal herein should be dismissed, or the decree 
appealed from affirmed. 

i 

BENJAMIN S. MINOR, 

H. PRESCOTT GATLEY, 
ARTHUR P. DRURY, 

Attorneys for Appellee. 
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